MARYLAND STATE DEPARTMENT OF ASSESSMENTS AND TAXATION

COMAR Regulations For A
Report of Transfer Of Controlling Interest

Regulations Implementing Tax-Property Article, 88 12-117 and 13-103

Subtitle 13 RECORDATION AND TRANSFER [TAX] TAXES

18.13.02 Transfers of Controlling Interests

Authority: Tax-Property Article, §§12-102, 12-103, 12-112, 12-117, and 13-202,

Annotated Code of Maryland

.01 Scope.

The regulations in this chapter apply to both recordation and transfer taxes administered by the
Department under Tax-Property Article, Titles 12 and 13, Annotated Code of Maryland, to the extent
allowed by law.

.02 Definitions.

A. In this chapter, the following terms have the meanings indicated.

B. Terms Defined.

(1) “Beneficially owned by a real property entity” means the entity holds:

(a) An ownership interest in another entity that owns the real property directly;

(b) An interest in another entity or entities that, through a series of ownership tiers, ultimately reaches an
entity that owns the real property directly; or

(c) A beneficial interest in a trust that directly owns the real property or, through a series of trusts or other
entities, ultimately reaches an entity that owns the real property directly.

(2) “Controlling interest” has the meaning stated in Tax-Property Article, §12-117, Annotated Code of
Maryland.

(3) “Controlling interest percentage standard” means the more-than-80-percent standard in the definition
of “controlling interest” as stated in Tax-Property Article, §12-117, Annotated Code of Maryland.

(4) “Directly owned by a real property entity” means the entity holds an interest in real property
transferable by an instrument of writing.

(5) Final Transfer.
(a) “Final transfer” has the meaning stated in Tax-Property Article, §12-117, Annotated Code of Maryland.
(b) “Final transfer” does not include any transfers or steps in a transfer occurring before July 1, 2008.

(6) “Instrument of writing” has the meaning stated in Tax-Property Article, §12-101, Annotated Code of
Maryland.
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(7) “Plan of transfer” has the meaning stated in Tax-Property Article, 812-117, Annotated Code of
Maryland, and includes:

(a) Transfers of interests in a real property entity to multiple grantees under one or more agreements if
the totality of the transfers to the separate grantees meets the controlling interest percentage standard in
any 12-month period, unless the real property entity can establish to the Department's satisfaction that
the transfers were part of entirely separate, distinct, and unrelated contracts or agreements; and

(b) Transfers of interests in a real property entity that, if done by an instrument of writing for real property
directly, would be taxable under Tax-Property Article, Titles 12 and 13, Annotated Code of Maryland,
including articles of consolidation, articles of merger, and articles of transfer, as those terms are defined
in Tax-Property Article, 812-101, Annotated Code of Maryland, whereby either:

(i) The real property entity ceases to exist; or

(i) The parties holding the controlling interest in the real property entity and their respective allocation of
distributions, profits, and losses are not identical at the beginning and end of the transaction.

(8) “Real property” has the meaning stated in Tax-Property Article, 812-117, Annotated Code of
Maryland.

(9) “Real property entity” has the meaning stated in Tax-Property Article, 812-117, Annotated Code of
Maryland.

(10) “Step transaction doctrine” means the legal doctrine that:

(a) Looks to the substance of a transaction over its form to determine that steps have been taken to
achieve tax avoidance;

(b) Amalgamates or collapses the separate transfers or steps into one transaction where they are actually
component parts of a single transaction; and

(c) Is based on the application of three separate tests as defined and applied in Read v. Supervisor of
Assessments, 354 Md. 383, 731 A.2d 868 (1999), which are the:

(i) End result test;

(ii) Interdependence test; and

(i) Binding commitment test.

.03 Valuation of Controlling Interests.
The valuation of a controlling interest:

A. Is not determined solely by the number of shares or other units of ownership interest and the par value
or other value assigned to those interests by a real property entity; and

B. Will consider the value of the rights and benefits associated with the majority ownership of the
controlling interest being transferred as reflected in the transactional documents and any other evidence
considered relevant by the Department.

.04 Determination of Completed Transfer.
A. A transfer of controlling interest is considered complete when the controlling interest percentage

standard is met within any 12-month period, regardless of whether other transfers may be planned or
have taken place outside of the 12-month period.
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B. If a final transfer of controlling interest is accomplished through multiple steps that would be considered
one transaction under the step transaction doctrine, then that one transaction, including all multiple steps
that make up that one transaction, is considered effective and complete upon the earlier of the date when:

(1) The last step has occurred; or

(2) The interest transferred in the multiple steps meets the controlling interest percentage standard,
regardless of the fact that other steps may be planned for the future.

.05 Reports of Transfers.

A. A real property entity shall file the report required by Tax-Property Article, 812-117(d), Annotated Code
of Maryland:

(1) On a form required by the Department; and
(2) Under the signed oath of an individual who has authority to bind the real property entity.

B. Reports of transfers of controlling interest shall be filed with the Department within 30 days of the final
transfer, regardless of the application of any exemption.

C. If there is a transfer of an interest in an entity where the value of the real property interest held by that
entity is between 70 percent and 80 percent of the value of its assets, that entity may file a report with the
Department to reflect that the transfer has occurred without the payment of recordation or transfer taxes.

D. If there is a transfer of an interest in a real property entity and its value is between 50 percent and the
controlling interest percentage standard, that entity may file a report with the Department to reflect that
the transfer has occurred without the payment of recordation or transfer taxes.

E. The fact that the Department accepts a permissive filing under this regulation without the payment of
recordation or transfer taxes does not stop it from subsequently determining that the transfer reflected in
that filing was taxable.

F. The filing of a report of transfer under Tax-Property Article, §12-117, Annotated Code of Maryland, or
this regulation does not create a requirement to qualify or register with the Department under the
Corporations and Associations Article, Annotated Code of Maryland, unless otherwise required by law.

.06 Determination of Consideration.

A. The Department determines the amount of consideration payable for the transfer of a controlling
interest and imposes the corresponding tax based upon:

(1) The report referenced in Regulation .05 of this chapter; and
(2) Any other information secured by the Department.

B. Consideration payable for the transfer of a controlling interest includes all consideration payable under
a plan of transfer, regardless of whether it has been totally paid at the time of the final transfer.

C. If the Department determines that there has been a failure to establish the consideration attributable to
the transfer of the controlling interest, the Department will impose the tax upon that proportion of the fair
market value of the real property directly or beneficially owned by the real property entity that equals the
same proportion of the controlling interest being transferred.

D. The fair market value referenced in 8C of this regulation is the value of the real property determined by
the Department as of the date of finality immediately preceding the final transfer.
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.07 Applicability of Exemptions.

A. The transfer of a controlling interest is exempt from recordation tax only to the extent that a specific
transfer under a plan of transfer meets the criteria for an exemption set forth in Tax-Property Article, §12-
117(c), Annotated Code of Maryland.

B. The transfer of a controlling interest is exempt from transfer tax only to the extent that a specific
transfer under a plan of transfer meets the criteria for an exemption set forth in Tax-Property Article, §13-
103(c), Annotated Code of Maryland.

C. The transfer of a portion of a controlling interest that is exempt will be considered in determining
whether there has been a transfer of controlling interest.

.08 Applicability of Other Sections.

If the transfer of a controlling interest is taxable under Tax-Property Article, 8812-117, 12-105(g), and 13-
205(d), Annotated Code of Maryland, recordation and transfer taxes will be imposed based only on the
latter two sections.

.09 Ending Existence.

A. If a transaction, such as a merger or consolidation, ends the existence of one or more entities, the
determination of whether there has been a transfer of controlling interest of a real property entity will be
based on the entity that holds the direct or beneficial interest in the real property at the beginning of the
transaction.

B. If the transfer of a controlling interest of a real property entity ends the existence of that real property
entity, the surviving entity or entities, regardless of whether they meet the definition of a real property
entity, shall:

(1) File a report of transfer; and
(2) Pay any recordation and transfer tax due.
.10 Burden of Proof.

A real property entity has the burden of establishing to the satisfaction of the Department any information
required to administer Tax-Property Article, §12-117, Annotated Code of Maryland, or this chapter.

.11 Examples.

A Delaware limited liability company (DE LLC) owns only Maryland real property with a value of
$10,000,000. A New Jersey corporation (NJ Corp) owns all of the membership interest in DE LLC, which
represents 100 percent of NJ Corp's assets. A California corporation (CA Corp) owns all of the stock of
NJ Corp and all of the membership interest in a Florida limited liability company (FL LLC), which
represents 100 percent of CA Corp's assets. FL LLC owns only Florida real property valued at
$1,000,000. The following apply:

A. The transfer of DE LLC's membership interest is subject to recordation and transfer taxes in Maryland
under Tax-Property Article, §12-117, Annotated Code of Maryland;

B. The transfer of the stock of NJ Corp is subject to recordation and transfer taxes in Maryland under Tax-
Property Article, 812-117, Annotated Code of Maryland,;
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C. The transfer of the stock of CA Corp is subject to recordation and transfer taxes in Maryland under
Tax-Property Article, §12-117, Annotated Code of Maryland, because 80 percent of its assets are still
Maryland real property; and

D. In 8C of this regulation, if FL LLC owns only Florida real property valued at $5,000,000, the transfer of
the stock of CA Corp is not subject to recordation and transfer taxes in Maryland under Tax-Property
Article, 812-117, Annotated Code of Maryland, because CA Corp would no longer be a real property
entity.

.12 Tax Avoidance.
The Department will administer Tax-Property Article, 812-117, Annotated Code of Maryland, and this

chapter in the broadest legal manner to impose a tax when a transaction involving a transfer of controlling
interest in a real property entity is structured to avoid the payment of the taxes.




